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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  219  and  222 

Assistance  for  School  Expenditures 
and  Construction  in  Cases  of  Certain 
Disasters  and  Assistance  for  Local 
Educational  Agencies  in  Areas 
Affected  by  Federal  Activities  and 
Arrangements  for  Education  of 
Chiidren  Where  Local  Educational 
Agencies  Cannot  Provide  Suitabie 
Free  Pubiic  Education 

agency:  Department  of  Education. 
action:  Final  Regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Impact  Aid 
disaster  assistance  program  (section  7  of 
Pub.  L  81-874  and  section  16  of  Pub.  L. 
81-815)  and  the  Impact  Aid  maintenance 
and  operations  assistance  program 
(sections  2,  3,  and  4  of  Pub.  L.  81-874). 
These  final  regulations  implement 
technical  amendments  made  to  Pub.  L 
81-874  and  Pub.  L.  81-815  by  the 
Augustus  F.  Hawkins-Robert  T.  Sta^ord 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988,  Pub. 
L  100-297.  Some  of  the  provisions  of 
these  regulations  affect  the  amounts  of 
school  district’s  payments. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Hansen,  Director,  Division 
of  Impact  Aid,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  2107,  Washington,  DC  20202-6272. 
Telephone:  (202)  732-4655. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  governing  the  Impact  Aid 
disaster  assistance  and  maintenance 
and  operations  assistance  programs  are 
found  at  34  CFR  Parts  219  and  222, 
respectively.  On  April  28, 1988,  the 
President  signed  into  law  the  Augustus 
F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988,  Pub. 
L.  100-297,  containing  certain 
amendments  to  Pub.  L.  81-874  and  Pub. 
L.  81-815.  A  number  of  these 
amendments  were  technical  in  nature. 
The  final  regulations  in  this  document 
implement  tlie  changes  made  by  the 


technical  amendments  in  Pub.  L.  100- 
297,  where  necessary. 

Effect  of  Reauthorization 

Pub.  L.  100-297  extends  the 
authorization  for  Pub.  L.  81-874  and  Pub. 
L.  81-815  through  fiscal  year  (FY)  1992. 
Under  Pub.  L.  100-351,  enacted  June  27, 
1988,  the  Impact  Aid  provisions  of  Pub. 

L  100-297  generally  are  effective 
beginning  with  FY  1989  funds. 

Sections  Requiring  Changes  as  a  Result 
of  Pub.  L.  100-297 

Technical  changes  made  to  regulatory 
sections  as  a  result  of  Pub.  L  100-297 
are  described  below.  In  addition,  other 
minor  editorial  and  technical  revisions 
are  made. 

1.  Section  219.2  Eligible  parties. 
Paragraph  (a)  is  amended  to 

implement  those  portions  of  sections 
2017  and  2033  of  Pub.  L.  100-297  that 
remove  the  authority  for  “pinpoint 
disaster”  assistance  imder  section  7  of 
Pub.  L  81-874  and  section  16(a)(1)  of 
Pub.  L.  81-815,  respectively. 

Paragraph  (b)  is  amended  to 
implement  those  portions  of  sections 
2017  and  2033  of  Pub.  L  100-297  that 
change  the  eligibility  threshold  for 
assistance  due  to  Presidentially 
declared  disasters  under  section  7  of 
Pub.  L.  81-874  and  section  16(a)(5)  of 
Pub.  L.  81-815  to  the  lesser  of  $10,000  or 
five  percent  of  the  applicant’s  current 
operating  expenses  for  the  fiscal  year 
preceding  the  fiscal  year  in  which  the 
disaster  occurred. 

2.  Section  219.4  Definitions. 

The  definition  of  “pinpoint  disaster”  is 
deleted  from  this  section  to  implement 
those  portions  of  sections  2017  and  2033 
of  Pub.  L.  100-297  that  remove  the 
authority  for  “pinpoint  disaster” 
assistance  under  section  7  of  Pub.  L  81- 
874  and  section  16(a)(1)  of  Pub.  L.  81- 
815,  respectively. 

3.  Section  219.21  Application 
procedure. 

Paragraph  (b)  is  amended  to 
implement  those  portions  of  sections 
2017  and  2033  of  Pub.  L  100-297  that 
remove  the  authority  for  “pinpoint 
disaster”  assistance  under  section  7  of 
Pub.  L.  81-874  and  section  16(a)(1)  of 
Pub.  L.  81-815,  respectively. 

4.  Section  219.22  State  certification 
of  applications. 

Paragraph  (b)  is  deleted  from  this 
section  to  implement  those  portions  of 
sections  2017  and  2033  of  Pub.  L,  100-297 
that  remove  the  authority  for  “pinpoint 
disaster”  assistance  under  section  7  of 
Pub.  L.  81-874  and  section  16(a)(1)  of 
Pub.  L.  81-815,  respectively. 

5.  Section  222.3  Definitions. 

The  definition  of  “Applicant”  is 

amended  to  implement  section  2016  of 


Pub.  L.  100-297,  which  permits  a  local 
educational  agency  (L^)  receiving 
funds  under  section  3  of  ^b.  L.  81-874 
to  also  receive  funds  under  section  6  of 
that  law. 

Tlie  definition  of  “Current 
expenditures”  is  amended  to  implement 
section  2021  of  Pub.  L.  100-297,  which 
excludes  from  the  definition  of  that  term 
expenditures  made  from  funds  granted 
under  Chapters  1  and  2  of  Title  1  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (20  U.S.C.  3801-3876). 

6.  Section  222.26  Reduction  of 
financial  assistance  under  sections  2,  3, 
and  4  due  to  insufficient  appropriations. 

Section  222.26  is  deleted  because 
section  2015  of  Pub.  L  100-297  contains 
a  new  formula  for  allocation  of  grant 
funds  under  sections  2,  3,  and  4  in  the 
case  of  insufficient  appropriations. 

7.  Section  222.37  Determination  of 
compensation  for  unusual  geographical 
factors. 

Paragraph  (a)  is  amended  to 
implement  that  portion  of  section  2014  of 
Pub.  L.  100-297  that  requires  (rather  than 
authorizes)  the  Secretary  to  make 
payments  to  any  LEA  that  qualifies  for  a 
supplementary  payment  under  section 
3(d)(3)(B)(ii)  of  Pub.  L.  81-874. 

Paragraph  (c)(2)  implements  that 
portion  of  section  2014  of  Pub.  L.  100-297 
that  clarifies  that  the  supplementary 
payment  for  LEAs  with  unusual 
geographical  factors  shall  not  exceed 
the  per  pupil  share,  computed  with 
regard  to  all  children  in  average  daily 
attendance,  of  the  increased  current 
expenditures  necessitated  by  the 
unusual  geographical  factors  times  the 
number  of  federally  connected  students 
in  the  LEA. 

%.  Section  222.61  Treatment  of  State 
aid  programs  in  general. 

Paragraphs  (a)(2)  and  (b)  are  amended 
to  implement  that  portion  of  section  2015 
of  Pub.  L.  100-297  that  prohibits 
equalized  states  qualifying  under 
section  5(d)(2)  of  Pub.  L.  81-874  from 
considering  the  special  supplements 
under  Pub.  L  81-874  for  handicapped 
children  and  children  with  specific 
learning  disabilities  (section  3(d)(2)(C)), 
children  residing  on  Indian  land  (section 
3(d)(2)(D)),  heavily-impacted  LEAs 
(section  3(d)(2)(B)),  and  LEAs  with 
unusual  geographical  factors  (section 
3(d)(3)(B)(ii)),  in  determining  State  aid. 

9.  Section  222.92  How  is  an  LEA 's 
section  2  maximum  entitlement 
determined? 

Paragraph  (b)  is  amended  to 
implement  section  2013  of  Pub.  L.  100- 
297,  which  requires  the  Secretary  to 
compute  an  LEA’s  maximum  entitlement 
under  section  2  of  Pub.  L.  81-874  by 
multiplying  the  LEA’s  full  current  levied 
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real  property  tax  rate  by  the  annually 
determined  af^gregate  current  estimated 
assessed  value  for  the  eligible  Federal 
property  in  the  school  district. 

\0.  Section  222.100  How  is  an  LEA’s 
section  2  waximum  entitlement 
computed? 

Section  222.100  is  deleted  to 
implement  section  2013  of  Pub.  L 100- 
297,  which  requires  the  Secretary  to 
compute  an  LEA's  maximum  entitlement 
under  section  2  of  Pub.  L  81-874  by 
multiplying  the  LEA's  full  current  levied 
real  property  tax  rate  by  the  annually 
determined  aggregate  current  estimated 
assessed  value  for  the  eligible  Federal 
property  in  the  school  district. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.G  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Because  these  regulations 
merely  incorporate  statutory  changes, 
and  make  minor  editorial  and  technical 
revisions,  however,  public  comment 
could  have  no  effect.  Therefore,  the 
Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
It  is  not  classiHed  as  major  because  it 
does  not  meet  the  criteria  for  major 
regulations  established  in  that  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  has  determined  that 
these  final  regulations  will  not  have  the 
type  of  effect  on  a  sufficient  number  of 
small  entities  that  would  require 
analysis  under  the  Regulatory  Flexibility 
Act.  These  amendments  merely  conform 
the  existing  regulations  to  new  statutory 
requirements,  and  make  other  minor 
editorial  and  technical  revisions. 

Paperwork  Reduction  Act  of  1980 

These  amendments  do  not  contain 
any  information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  34  CFR  Parts  219  and 
222 

Education,  Education  of  the 
handicapped.  Elementary  and 
secondary  education.  Federally  affected 
areas,  Grant  programs — education. 


Public  housing,  Reports  and 
recordkeeping  requirements. 

Dated:  September  28, 1988. 

Linus  Wright, 

Acting  Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84-041,  School  Assistance  in  Federally 
Affected  Areas — Maintenance  and 
Operations.) 

The  Secretary  amends  Parts  219  and 
222  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  219— ASSISTANCE  FOR 
SCHOOL  EXPENDITURES  AND 
CONSTRUCTION  IN  CASES  OF 
CERTAIN  DISASTERS 

1.  The  authority  citation  for  Part  219  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  241-1  and  646,  unless 
otherwise  noted. 

§  219.2  (Amended] 

2.  Section  219.2  is  amended  by 
removing  paragraph  (a)(2),  redesignating 
paragraph  (a)(1)  as  paragraph  (a), 
removing  or”  at  the  end  of 
redesignated  paragraph  (a)  and  adding, 
in  its  place,  a  period,  removing  “$1,000” 
in  paragraph  (b)(1)  and  adding,  in  its 
place,  “$10,000”,  and  removing  the 
words  “One-half  of  one”  in  paragraph 
(b)(2).  and  adding,  in  their  place,  the 
word  “Five”. 

§219.4  [Amended] 

3.  Section  219.4(c)  is  amended  by 
removing  the  definition  of  “Pinpoint 
disaster”  and  the  authority  citation 
following  this  definition. 

4.  Section  219.21  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§219.21  Application  procedure. 

«  *  «  *  * 

(b)  State  certification:  Closing  date  for 
filing.  The  LEA  shall  submit  its 
application  to  the  SEA.  The  LEA  shall 
ensure  that  the  SEA  certifies  and 
transmits  this  material  to  the  Secretary 
on  or  before  a  date  90  days  after  the 
date  of  publication  of  a  notice  in  the 
Federal  Register  that  the  President  has 
declared  a  major  disaster. 
***** 


§  219.22  [Amended] 

5.  Section  219.22  is  amended  by 
removing  paragraph  (b)  and  removing 
the  paragraph  designation  and  italicized 
heading  “(a)  For  major  disasters.  ”  in 
paragraph  (a). 


PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

6.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  236-241-1,  and  242- 
244,  unless  otherwise  noted. 

§222.3  [Amended] 

7.  In  §  222.3,  the  deBnition  of 
“Applicant”  is  amended  by  removing 
the  words  “but  does  not  include 
departments  or  agencies  proposing 
arrangements  under  section  6  of  Act”, 
and  the  definition  of  “Current 
expenditmes”  is  amended  by  removing 
the  words  “Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (ECIA)  (20  U.S.C.  3801-3808,  3871- 
3876)”,  and  adding,  in  their  place. 
“Chapters  1  and  2  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (20  U.S.C.  3801-3876)”. 

§  222.28  [Removed] 

8.  Section  222.26  is  removed. 

9.  Section  222.37  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraphs  (b),  (c),  and  (d)  as 
paragraphs  (c),  (d),  and  (e),  respectively, 
adding  a  new  paragraph  (b),  and 
revising  redesignated  paragraph  (c)  to 
read  as  follows: 

§  222.37  Determination  of  compensation 
for  unusual  geographical  factors. 

(a)  An  applicant  LEA  is  eligible  for  an 
increased  local  contribution  rate  under 
this  section  if  that  LEA  is  unable  to 
provide  a  level  of  education  equivalent 
to  that  provided  by  the  generally 
comparable  LEAs  on  which  the 
applicant's  local  contribution  rate  is 
based  because — 

(1)  The  applicant's  current 
expenditures  are  affected  by  unusual 
geographical  factors;  and 

(2)  As  a  result,  those  current 
expenditures  are  not  reasonably 
comparable  to  the  current  expenditures 
of  the  generally  comparable  LEAs. 

(b)  The  Secretary  determines  whether 
an  applicant  LEA  meets  the  eligibility 
criteria  in  paragraph  (a)  of  this  section 
based  upon  the  data  provided  by  the 
applicant  under  paragraph  (d)  of  this 
section. 

(c)  If  the  Secretary  determines  that  an 
applicant  LEA  meets  the  eligibility 
criteria  in  paragraph  (a)  of  this  section, 
the  Secretary  increases  the  applicant's 
local  contribution  rate  as  follows: 
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(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  Secretary 
increases  the  applicant  LEA’s  local 
contribution  rate  up  to  the  amount  the 
Secretary  determines  will  compensate 
the  applicant  for  the  increase  in  its 
current  expenditures  necessitated  by  the 
unusual  geographical  factors,  but  no 
more  than  is  necessary  to  allow  the 
applicant  to  provide  a  level  of  education 
equivalent  to  that  provided  by  its 
generally  comparable  LEAs. 

(2)  The  amount  of  the  increased 
payment  referred  to  in  paragraph  (c)(1) 
of  this  section  may  not  exceed  the  per 
pupil  share  (computed  with  regard  to  all 
children  in  average  daily  attendance),  as 
determined  by  the  Secretary,  of  the 
increased  current  expenditures 
necessitated  by  the  unusual 
geographical  factors  referred  to  in 
paragraph  (a)(1)  of  this  section. 

*  *  «  *  * 

10.  In  §  222.61,  paragraph  (a)(2) 
introductory  text  is  amended  by  adding 
the  words  “(except  the  increase  in 
payments  described  in  sections 
3(d)(2)(B),  3(d)(2)(C),  3(d)(2)(D),  and 
3(d)(3)(B)(ii)  of  the  Act)”  before  the 
word  “may”,  paragraph  (b)(1)  is  revised, 
paragraph  (b)(2)  is  redesignated  as 


paragraph  (b)(l)(iii),  and  paragraph 
(b)(3)  is  redesignated  as  paragraph  (b)(2) 
to  read  as  follows: 

§  222.61  Treatment  of  State  aid  programs 
In  general. 

***** 

(b)  General  rules.  (1)  A  State  may 
take  into  consideration  payments  imder 
the  Act  in  allocating  State  aid  if  that 
State  has  a  program  of  State  aid  that 
qualiHes  under  §  222.62,  except  as 
follows: 

(i)  Those  payments  may  be  taken  into 
consideration  for  each  affected  local 
educational  agency  only  in  the 
proportion  described  in  §  222.66. 

(ii)  A  State  may  not  take  into 
consideration  increases  in  payment 
under  the  following  sections  of  the  Act: 

(A)  Section  3(d)(2)(B)  (increase  for 
heavily  impacted  local  educational 
agencies). 

(B)  Section  3(d)(2)(C)  (increase  for 
handicapped  children  and  children  with 
specific  learning  disabilities). 

(C)  Section  3(d)(2)(D)  (increase  for 
children  residing  on  Indian  lands). 

(D)  Section  3(d)(3)(B)(ii)  (increase  for 
unusual  geographical  factors). 
***** 


11.  Section  222.98  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  222.98  How  Is  an  LEA’s  section  2 
maximum  entitlement  determined? 
***** 

(b)  The  Secretary  then  computes  the 
L^’s  section  2  maximum  entitlement 
by  multiplying  the  total  estimated 
current  assessed  value  referred  to  in 
paragraph  (a)  of  this  section  by — 

(1)  For  fiscally  independent  LEAs,  the 
current  local  real  property  tax  rate  for 
school  purposes  levied  by  the  LEA;  and 

(2)  For  fiscally  dependent  LEAs,  the 
current  local  real  property  tax  rate  for 
school  purposes  imputed  for  the  LEA  in 
accordance  with  paragraph  (l)(ii)  of  the 
definition  of  “Local  real  property  tax 
rate  for  school  (elementary  and 
secondary  education  current 
expenditure)  purposes”  in  §  222.3. 

(Authority:  20  U.S.C.  237(a)) 

§  222.100  [Removed] 

12.  Section  222.100  is  removed. 

(FR  Doc  88-22854  Filed  10-3-88;  8:45  am) 
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